2001 Special Exception Application

23.In 2001, the Board heard a similar special exception request for a Sand and Gravel
Operation, also located in the Tidewater Trail Corridor, zoned RP and designated Agricultural
Preservation under the Comprehensive Plan (the “Fox Spring Farm Application”). However,
unlike the present Property, the Fox Spring Farm property was not located within the Resource
Sensitive Area, and was located further from the Rappahannock River.

24. The Fox Spring Farm Application was denied by the Board, by a vote of 5-0 due to its
negative impact on the County and prosperities in the Tidewater Trail corridor and in close
proximity thereto. Three present Board members voted against the Fox Spring Farm
Application, two of whom supported the present application. Reasons given by the some board
members in the Board’s 5-0 denial in 2001 included but were not limited to: (1) the extensive
and dangerous truck traffic that would incur on Tidewater Trail as a result of the proposed use;
(2) the lack of financial benefit to the County for taxes and other revenue sources; (3) loss of the
peaceable enjoyment of the adjoining property. Since 2001, truck traffic on the 2-lane corridor
highway has increased approximately 50%, and the proposed mine would put the total truck
traffic increase over 70% from 2001 levels.

25. No factors have changed since the denial of the Fox Spring Farm Application which
would increase the desirability, or legal appropriateness of such operations in the County. In fact
given the current Property’s inclusion in the Resource Sensitive Area, and its location

significantly closer to the Rappahannock River, has much greater negative impacts.
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Count I- Violation of Zoning Ordinance

26. The allegations made in paragraphs 1 through 25 above, are restated and incorporated
into this Count by reference.

27. The use “Sand and Gravel Extraction and Sales” is provided for in the RP Zoning
District as a use permitted by special exception under §4-5-3 of the Zoning Ordinance.

28. The use “Sand and Gravel Operations” and “Crushed Stone Operations” are provided
for in the Industrial District (M-1), Manufacturing Zoning District as uses permitted by special
exception under §10-3-5 and §10-3-3 of the Zoning Ordinance, respectively.

29. Accordingly, any processing of sand and gravel, or sand and gravel operations,
including the sorting of sand and gravel or the crushing of stone, is provided for only in the M-1
Zoning District.

30. Condition number 14 of the approved conditions for the Special Exception provides
that “...[a]t no time shall more than 30 acres, including the processing and operations area, be
mined.” (Emphasis added).

31. Sand and Gravel processing and operations are not permitted in the RP District.

32. Thus, the Board was without Authority to approve a Special Exception that included
any processing of the sand and gravel, or sand and gravel operations for the Property as it is
currently zoned.

WHEREFORE, the Plaintiffs seek a Declaratory Judgment that the approval of the

Special Exception was void ab initio, and of no further force or effect.






52. Condition number nine of the approved conditions for the Special Exception
provides that, “[t]his Special Exception Permit is issued exclusively to Clarks [sic] Cut II, LLC
and is not transferable to any other party or entity.”

53. Condition number ten of the approved conditions for the Special Exception provides
that, “[t]his Special Exception Permit is subject to a review by the Board of Supervisors one (1)
year from the date of commencement of the mining operation on the property and every five
years thereafter.”

54. The negative impacts of a Sand and Gravel Facility are unrelated to the ownership
thereof and to the reviewability of the permit. Accordingly, the required nexus is absent, and the
conditions are invalid, as is the Special Exception.

WHEREFORE, the Plaintiffs seek a Declaratory Judgment that the inclusion of invalid
conditions rendered the approval of the Special Exception invalid, improper, and of no further
effect.

Count V — Failure to Comply with §15.2-2204 of the Code of Virginia

55. The allegations made in paragraphs 1 through 54 above, are restated and incorporated
into this Count by reference.

56. Michael Finchum, Director of Planning & Community Development caused to be
published a notice of a public hearing on the Application to be held before the Caroline County
Planning Commission on July 16, 2008. An accurate copy of the Planning Commission’s Public
Hearing Notice is attached as Exhibit “B” to this Complaint.

57. Thereafter, Percy C. Ashcraft, County Administrator, caused to be published a notice
of a public hearing on the Application to be held before the Board on October 28, 2008. An

accurate copy of the Board’s Public Hearing Notice is attached as Exhibit “C” to this Complaint.
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58. Both the Planning Commission’s and the Board’s Public Hearing Notices identify the
proposed use of the Property as a “Sand & Gravel Extraction Operation.”

59. Given that “Sand & Extraction Operation” is not listed as use in the Caroline County
Zoning Ordinance, but rather appears to be a combination of uses permitted in separate zoning
districts (Sand and Gravel Extraction and sales in the RP, and Sand and Gravel Operations in the
M-1) the notices are deficient under §15.2-2204(A) of the Code of Virginia (1950), as amended.

60. Both Public Hearing Notices fail reasonably to apprise the public of the nature of the
activities proposed under the Application. A citizen would have to conduct his or her own legal
research in order to ascertain what was involved and whether the special exception was of
interest to him or her. As a result, the notices do not satisfy the “descriptive summary”
requirements of §15.2-2204(A) of the Code of Virginia (1950), as amended, and the case law
interpreting such.

61. Because both the Planning Commission Public Hearing Notice and the Board Public
Hearing Notice fail to comply with the requirements of §15.2-2204(A) of the Code of Virginia
(1950), as amended, the Board never acquired the legal authority necessary to approve the
Special Exception.

WHEREFORE, the Plaintiffs seek a Declaratory Judgment that the approval of the

Special Exception was void ab initio, and of no further effect
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Prayer for Relief
WHEREFORE, for the reasons set forth herein, the Plaintiffs pray that this Court grant

the following relief:
A. Declare the Special Exception to be void ab initio, and of no further effect.
B. Declare the Board’s approval of the Application to be unreasonable, irrational,
arbitrary, capricious, discriminatory, confiscatory, and ultra vires, in violation of Virginia law.
C. Declare that the approval of the Special Exception was improper, and of no further

effect.

D. Grant such other and further relief as the merits if this cause and the interests of
justice may require.

Carl S. Heflin
Kathy Bullock
Gilbert L. Shelton
Judy L. Shelton
W. Angus Muir
Barbara P. Muir
Joseph W. Parker
Patricia Parker
John G. Garrett
Lois Garrett
Marvin Thomas Duncan Cromer
A7ber Cromer-

H. Clark Leming, VSB #24633
John E. Tyler, Jr., VSB #37394
Debrarae Karnes, VSB #33755
Leming and Healy P.C.

Post Office Box 445
Garrisonville, Virginia 22463
Telephone: (540) 659-5155
Facsimile: (540) 659-1651
(Counsel for Plaintiffs)
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